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RECOMVENDED ORDER OF DI SM SSAL

This is a bid protest proceeding which was initiated by the filing of a
petition seeking to have State Project Nunber GSFM 91014035 awarded to the
Petitioner. Following a formal evidentiary hearing the Petitioner filed a
docunent titled Petitioner's Notice O Voluntary Wthdrawal. The notice
i ncludes the followi ng | anguage: "After reviewing its options related to
continuation of the process, JCl [the Petitioner] has decided to voluntarily
withdraw its petition and respectfully requests that no further action on this
case be taken."

In view of the voluntary w thdrawal of the petition, it would serve no
useful purpose for the Hearing O ficer to make findings of fact and concl usi ons
of law with respect to the nerits of the relief sought in the now w thdrawn
petition. In view of the withdrawal of the petition, the only action that
remains to be taken by the Departnent of Managenent Services with regard to the
relief sought in the original petition is the entry of a final order dism ssing
the petition. 1/

There is also pending in this case a Joint Mtion For Reinbursenent O Fees
And Costs. That notion is addressed and di sposed of in a separate Final Oder
i ssued simultaneously with this Reconmended Order.

RECOMVENDATI ON
For the reasons set forth above, it is RECOWENDED that the Departnent of

Managenment Services issue a Final Oder in this case dismssing the petition
filed by Johnson Controls, Inc.



DONE AND ENTERED this 11th day of January,

County, Florida.

1994, in Tall ahassee,

M CHAEL M PARRI SH

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway

Tal | ahassee,

Florida 32399- 1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 11th day of January, 1994.

ENDNOTE

Leon

1/ Although it is arguable that once a petition has been voluntarily w thdrawn
or voluntarily dismssed there is no need for final agency action, in view of

t he enphasis the courts have placed on providing parties with a clear

poi nt of

entry, it appears to be the better course to also provide parties with a clear

poi nt of exit.
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.
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FI NAL CRDER

This is a proceeding pursuant to Section 120.57(1)(b)5, Florida Statutes,
pendi ng before M chael M Parrish, a Hearing Oficer of the D vision of
Admi ni strative Hearings, in which the Respondent and the Intervenor seek the
entry of an order requiring the Petitioner to pay their reasonable costs and
attorney's fees on the basis of allegations that the petition in this case was
filed for an inproper purpose. Appearances for the parties were as foll ows:

APPEARANCES

For Petitioner: Jackie Ferber, Esq.
Mai | Code X75
Johnson Controls, Inc.
5757 North Greenbay Avenue
M | waukee, W sconsin 53209



For Respondent: Joan Van Arsdall, Esquire
Wayne Mtchell, Esquire
Depart ment of Managenent Services
Ofice of the General Counsel
Suite 309, Knight Buil ding
2737 Centerview Drive
Tal | ahassee, Florida 32399-0950

For Intervenor: C. Alan Lawson, Esg.
Steel Hector & Davis
215 S. Monroe Street, #601
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUES

The issues before the Hearing Oficer are whether, pursuant to Section
120.57(1)(b)5, Florida Statutes, the Petitioner should be ordered to pay
reasonabl e costs and attorney's fees to the Respondent and the Intervenor and,
if so, the determ nation of the anpbunts of such costs and attorney's fees.

PRELI M NARY STATEMENT

The genesis of this proceeding was a bid protest proceedi ng which was
initiated by the filing of a petition seeking to have State Project Nunber GSFM
91014035 awarded to the Petitioner. Following a formal evidentiary hearing on
the nmerits of the petition, but prior to the subm ssion of proposed recomended
orders, on Septenber 8, 1993, the Petitioner filed a docunment titled
Petitioner's Notice OF Voluntary Wthdrawal. The effect of that w thdrawal was
a voluntary wi thdrawal of the petition in the underlying bid protest proceeding.
1/ On Septenber 9, 1993, the Respondent and the Intervenor filed a Joint Mtion
For Rei nbursement O Fees And Costs. The notion asserts entitlenent to an award
of attorney's fees and costs pursuant to Section 120.57(1)(b)5, Florida
Statutes, on the basis of allegations that the Petitioner filed the origina
petition in the bid protest proceeding for an i nproper purpose. The notion was
acconpani ed by detailed item zations of the costs and attorney's fees clained,
as well as by a nmenmorandumin support of the notion. On Septenber 17, 1993, the
Respondent filed a Mdtion For O ficial Recognition O Supplenmental Authority and
a Suppl ement To Joint Mtion For Reinmbursenment O Fees And Costs. The
suppl enent item zes additional costs incurred by the Respondent.

On Septenber 17, 1993, the transcript of the proceedings at the fornal
hearing on the bid protest proceeding was also filed with the Hearing O ficer

On Septenber 20, 1993, the Petitioner filed Petitioner's Brief In
Qpposition To Joint Mdtion For Reinbursenent O Fees And Costs. The Petitioner's
brief raises and argues several factual and |egal issues in opposition to an
award of costs and attorney's fees. On Septenber 23, 1993, the Petitioner filed
Petitioner's Brief In Response To Respondent's Mdtion For Oficial Recognition
O Suppl enental Authority. This brief contains argunment addressed to the
Respondent's noti on seeking official recognition of supplemental authority.

On Novenber 2, 1993, the Hearing O ficer conducted a status conference by
t el ephone conference call in which counsel for all parties participated. During
the course of the status conference, counsel for the Petitioner stipulated that
the Petitioner did not dispute the reasonabl eness of the anpbunts of the costs
and attorney's fees clainmed by the Respondent and the Intervenor; the only



di spute being the issue of entitlement. Accordingly, all parties agreed that
there was no need for an evidentiary hearing concerning the anounts of the
subj ect costs and attorney's fees.

Counsel for all parties also agreed that the issue of whether the
Respondent and Intervenor are entitled to awards of costs and attorney's fees
shoul d be decided on the basis of the existing record of the bid protest
proceedi ng and counsel for all parties waived any further evidentiary hearing on
the issue of entitlement. Counsel for all parties also waived the presentation
of oral argunent and waived the filing of any further briefs, nmenoranduns, or
proposed findi ngs and concl usi ons.

The findings of fact which follow are all based on the pleadings and ot her
docunents filed in the bid protest proceeding and on the evidence presented
during the formal hearing.

FI NDI NGS OF FACT

1. The bid protest proceedi ng which underlies this proceeding pursuant to
Section 120.57(1)(b)5, Florida Statutes, was initiated by the filing of a
docunent titled "Petition For Informal Hearing." The primary thesis of that
docunent is an assertion that, for reasons stated in the docunent, State Project
Nurmber GSFM 91014035 shoul d be awarded to the Petitioner, rather than to the
Intervenor. The petition itself is not signed. However, the petition was
acconpani ed by a letter addressed to the Departnment of Managenent Services. The
text of the acconpanying letter was as foll ows:

Encl osed is our Petition in accordance with
the referenced Contract Docunents and in
accordance with the State of Florida

Depart ment of Managenent Services procedures.
Qur "NOTI CE OF PROTEST" was filed by
registered mail on July 6, 1993.

2. The above-quoted letter was witten on the stationery of the Petitioner
and was signed on behalf of the Petitioner by Richard J. Luten. Beneath M.
Luten's signature is the typed title "Official Contact."

3. Among other things, at pages 7 and 8 the petition purports to describe
how t he software cost was derived in the Petitioner's response to the Request
For Quotations. The description at pages 7 and 8 of the petition is, for the
nost part, false. 1In reality, the software cost in the Petitioner's response to
t he Request For Quotations was derived by a conpletely different process. 2/

4. If the Petitioner had been able to prove the false allegations at pages
7 and 8 of its bid protest petition, it is arguable that the Petitioner m ght
have been able to prevail on its bid protest. However, w thout the fal se
al l egations, the Petitioner did not have a viable basis for its bid protest and
could not have prevailed. 3/

5. Richard Luten was the primary author of the Petitioner's response to
t he Request For Quotations. M. Luten calculated nost of the costs that were
included in that response. Specifically, M. Luten calculated the costs for
software that were included in that response.



6. Although Richard Luten was not the primary author of the text of the
Petitioner's bid protest petition, he assisted in the preparation of the
petition and read the petition before it was filed. During the preparation of
the bid protest petition, M. Luten specifically discussed the derivation of the
software costs with the primary author of the petition and provided the
i nformati on that was used to prepare pages 7 and 8 of the petition

7. During the formal hearing on the bid challenge petition, Richard Luten
eventually admitted that the informati on on pages 7 and 8 of the petition was
false. 4/ The primary author of the bid protest petition also eventually nade
the sane adm ssion. 5/

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of and the parties to this proceeding. Section 120.57(1)(b)5,
Fl orida Statutes.

9. Section 120.57(1)(b)5, Florida Statutes, reads as foll ows:

5. Al pleadings, notions, or other papers
filed in the proceedi ng nust be signed by a
party, the party's attorney, or the party's
qualified representative. The signature of a
party, a party's attorney, or a party's
qualified representative constitutes a
certificate that he has read the pleading,
noti on, or other paper and that, to the best
of his know edge, information, and belief
forned after reasonable inquiry, it is not
i nterposed for any inproper purposes, such as
to harass or to cause unnecessary del ay or
for frivolous purpose or needl ess increase in
the cost of litigation. |If a pleading,
noti on, or other paper is signed in violation
of these requirenments, the hearing officer
upon notion or his own initiative, shal
i npose upon the person who signed it, a
represented party, or both, an appropriate
sanction, which may include an order to pay
the other party or parties the anount of
reasonabl e expenses incurred because of the
filing of the pleading, notion, or other
paper, including a reasonable attorney's fee.

10. In Florida Adm nistrative Practice, Fourth Edition (1993), Robert T.
Benton, 11, addresses the construction and application of Section 120.57(1)(b)5,
Florida Statutes, at Chapter 13, Sections 13.12 through 13.16. H's comments
i ncl ude the foll ow ng:

Sanctions for papers filed for inproper
pur poses may be inposed agai nst gover nment
and private parties alike and may require
rei mbursenment of fees and costs incurred by
any injured party. F.S. 120.57(1)(b)5. Only
a hearing officer has authority to nake
awards under this statute. Chipola Basin



Protective Group, Inc. v. State, Dept. of
Envi ronnental Regul ation, 11 FALR 467 (DER
1988). An order awarding costs and fees
under F.S. 120.57(1)(b)5, whether denom nated
interlocutory or final, initially is
reviewable only in the district court of
appeal

* k%

The statutory exanpl es of inproper purpose
are "to harass or to cause unnecessary del ay
of for frivolous purpose or needl ess increase
in the cost of litigation." F.S
120.57(1)(b)5. Fed.R Cv.P. 11 was a nodel
of sorts for F.S. 120.57(1)(b)5, but there
are differences, as pointed out in Mercedes
Lighting & Electrical Supply, Inc. v. State,
Dept. of GCeneral Services, 560 So.2d 272
(Fla. 1st DCA 1990). *** Eschewi ng a good
faith-bad faith subjective test, see Rodgers
v. Lincoln Towi ng Service, Inc., 771 F.2d 194
(7th Cr. 1985), the court [in Mercedes
Li ghting] concluded that a finding of
i mproper purpose could not stand "if a
reasonably clear legal justification can be
shown for the filing of the paper."” 560
So. 2d at 278.

The use of an objective standard creates a
requi renent to nake reasonable inquiry
regardi ng pertinent facts and applicable | aw.
In the absence of "direct evidence of the
party's and counsel's state of mind, we nust
exam ne the circunstantial evidence at hand
and ask, objectively, whether an ordinary
person standing in the party's or counsel's
shoes woul d have prosecuted the claim™
Pelletier v. Zweifel, 921 F.2d 1465, 1515
(11th Cr. 1991). [Oher citations omtted.]

An adm ni strative conplaint found not to be
supported by a permssible interpretation of
applicable statutes and rules was held to
have been filed for an "inproper purpose,”
despite "an absence of frivol ousness,” in
Good Samaritan Hospital v. Dept. of Health &
Rehabilitative Services, 582 So.722, 723
(Fla. 4th DCA 1991). On the other hand, in
Cubic Western Data v. Dept. of Transportation
(No. 89-6926BI D, DOAH, Jan. 25, 1990), the
hearing officer found no inproper purpose in
a bid protest filed by a bi dder who had
earlier agreed with the departnent's
determ nation that its bid was nonresponsive.

* k%

Parties, attorneys, and qualified
representatives all may be subject to
sanctions, in appropriate cases. Neither a
party, counsel, nor a qualified
representative can escape liability sinply by



taking a dismssal, or withdrawing a request
for hearing under Fla. Adm n. Code Rule 60Q
2.036, in response to an F.S. 120.57(1)(b)5
nmoti on. The Corporation of the President of
the Church of Jesus Christ of Latter Day
Saints v. St. Johns River Water Managenent
District, 13 FALR 1014 (DOAH 1991). See
Cooter & Cell v. Hartmarx, 496 U.S. 384, 110
S.Ct. 2447, 110 L.Ed.2d 359 (1990).

11. An objective view of the facts in this case |eads inescapably to a
conclusion that the bid protest petition filed by the Petitioner was filed for
an i nproper purpose w thin the meaning of Section 120.57(1)(b)5, Florida
Statutes. The evidence at the formal hearing showed that, if the truth were
told, the Petitioner did not have any factually or legally sufficient basis upon
which to protest the bid award to the Intervenor. The Petitioner tried to
overconme that hurdle by witing something other than the truth when it prepared
its bid protest petition. The enployee of the Petitioner who signed the letter
submtting the petition knew the truth. That sane enpl oyee al so knew that sone
of the material information in the bid protest petition was untrue. The act of
intentionally submitting a bid protest petition containing material information
known to be untrue is a classic exanple of the type of inproper conduct Section
120.57(1)(b)5, Florida Statutes, is designed to discourage. Accordingly, the
relief sought by the Respondent and the Intervenor should be granted.

12. In reaching this conclusion I have not overl ooked the Petitioner's
argunent that because the actual petition was unsigned, there can be no
vi ol ati on of Section 120.57(1)(b)5, Florida Statutes. As noted in the findings
of fact, the cover letter which was submtted with the petition was signed by an
enpl oyee of the Petitioner, M. Luten. |In view of the statutory requirenent
that all pleadings nust be signed, the nost reasonable interpretation is that
the Petitioner intended for the Petition to be incorporated by reference into
the signed letter and thereby conply with the statutory signature requirenent.
But even without reaching the question of whether the unsigned petition was
i ncorporated by reference into the signed letter, the signed letter was filed
along with the petition and the purpose of the signed letter was to transmt the
petition for filing. Therefore, even if it is concluded that the petition is
not incorporated into the signed letter, the signed letter itself constitutes a
"paper” filed in a proceeding for an inproper purpose.

13. Wth regard to the Petitioner's argunent that a nere "factua
m sstatement” cannot be the foundation for liability under Section
120.57(1)(b)5, Florida Statutes, it is sufficient to note that this is not a
case involving nere "factual msstatenents.” Rather, it is a case in which the
Petitioner made material statenments that were known to be false at the tinme they
were filed.

14. Wth regard to the Petitioner's argunent that it was legally justified
infiling its petition, it is sufficient to note that the evidence at the fornmal
heari ng showed ot herwi se. The Petitioner neither alleged nor offered proof of
any legitimate factual or legal basis for its bid challenge. There is no |ega
justification for knowingly filing a petition that has no legitimte |egal or
factual basis.

15. The Petitioner has al so argued that the Intervenor should not be
entitled to an award of cost and attorney's fees because the intervenor was not
a necessary party to the bid protest proceeding and voluntarily nade itself a



party to the proceeding. Upon consideration of the record in this case, it was
reasonable for the Intervenor to participate in the litigation to protect its
substantial interests. Absent the bid protest petition, such participation
woul d not have been necessary.

16. As mentioned in the findings of fact, the Petitioner does not dispute
t he reasonabl eness of the anobunts claimed as reasonabl e costs and attorney's
fees by the Respondent and the Intervenor. There being no dispute in that
regard, the amounts clainmed are accepted as reasonable. 6/

17. On the basis of the foregoing FINDINGS OF FACT AND CONCLUSI ONS OF LAW
I T 1S ORDERED

That as a sanction for the Petitioner's violation of Section 120.57(1)(b)5,
Florida Statutes, by signing and filing a paper for an inproper purpose, the
Petitioner is hereby ORDERED to pay to the

Respondent and to the Intervenor their reasonable costs and attorneys fees
in the followi ng anounts, such paynment to be nmade by no later than 30 days from
the date of this order

(1) To the Respondent, Departnment of Managenent Services, attorney's fees
in the anopunt of $19,550.00 and costs in the amount of $2,964.63, constituting a
total ampbunt of $22,514.63.

(2) To the Intervenor, Landis Gyr Powers, Inc., attorney's fees in the
amount of $22,507.50 and costs in the anpunt of $3,304.25, constituting a total
anmount of $25, 811. 75.

DONE AND ORDERED this 11th day of January, 1994, at Tall ahassee, Leon
County, Florida.

M CHAEL M PARRI SH, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
904/ 488- 9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 11th day of January, 1994.

ENDNOTES
1/ By separate Reconmended Order issued today, it is recommended that the
Depart ment of Managenent Services issue a Final Order dism ssing the w thdrawn

petition.

2/ Conpare the | anguage at pages 7 and 8 of the bid protest petition with the
process described by M. Luten in his testinony at page 153 of the transcript.



3/ If the Petitioner had alleged the truth at pages 7

and 8 of its bid

chal | enge petition, it is nost unlikely that the petition would have survived a

prehearing nmotion for summary disposition

4/ See pages 144, 147, 151-53 of the transcript of the formal hearing.

5/ See the testinony of Terry Davies at page 203 of the transcript of the

formal hearing.

6/ | have not included in the award to the I ntervenor
the Intervenor's docunentation as fees for additiona
anticipates will be spend on this matter. Accordingly,

the Intervenor is $540.00 | ess than the anmpunt cl ai ned.
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NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled to judicial
revi ew pursuant to Section 120.68, Florida Statutes. Review proceedings are
governed by the Florida Rul es of Appellate Procedure. Such proceedings are
commenced by filing one copy of a Notice of Appeal with the agency clerk of the
Division of Administrative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First District, or
with the District Court of Appeal in the appellate district where the party
resides. The Notice of Appeal nust be filed within 30 days of rendition of the
order to be reviewed.



